COUNTRY REPORT OF THE HONG KONG SPECIAL ADMINISTRATIVE REGION OF THE PEOPLE’S REPUBLIC OF CHINA FOR THE YEAR 2000 - 2001

1. This report will summarize developments in the legal sector in Hong Kong since October 2000 under three heads, namely,

(1)
Rule of Law;

(2)
Legal Education;

(3)
Professional Practice.

Rule of Law

2. The Rule of Law continues to prevail.  This report will mention the few isolated occasions on which the legal fraternity in Hong Kong felt the need for reminding the Administration and the Public about the need to tread carefully.

3. (1)
A demonstration by right of abode claimants and student activists to mark the first anniversary of the re-interpretation of provisions of the Basic Law by the National People’s Congress Standing Committee of the Basic Law resulted in scuffles between demonstrators and police officers in the course of which pepper sprays were used.  The police subsequently charged five student activists of participating in an unlawful assembly.

(2)
The prosecution of students attracted widespread condemnation in the community and focused the attention of the public on the compatibility of the Public Order Ordinance with international human rights standards protecting the freedoms of expression, assembly and association.  These included principled statements made by The Hong Kong Bar Association, which were widely reported in the media.

(3) Charges against the students were finally dropped.

(4) The public debate on the Public Order Ordinance ended in December 2000 upon the Legislative Council passing the Government’s motion that asked the Council to affirm the Ordinance as having struck a proper balance between individual freedom and social order and being compatible with international human rights standards.

4. (1)
In May 2001, new reports suggested that the Security Bureau of the Government had completed a study of foreign legislation or measures adopted to combat “sects” or “cults”; and that the Government might wish to introduce legislation similar to that recently adopted in France to outlaw “sects” or “cults” and to prohibit brainwashing.  Commentators regarded these reports as indicating an inclination on the part of the Government to proscribe activities of followers of the spiritual movement known as “Falun Gong” in Hong Kong.

(2)
“Falun Gong” was outlawed in China as an “evil cult” carrying on subversive acts, but its followers in Hong Kong have been restrained in their activities and not breached any laws in Hong Kong.

(3)
The Hong Kong Bar Association published a Press Statement on 25 May expressing concern over the Government’s thinking about legislating against “cults”.  The statement noted the danger of the lack of an objective definition of “cult”, which permits arbitrariness and abuse in the implementation of any legislation against “cults”.  It further argued that no case of necessity had been made out for legislating against “cults” in Hong Kong.  Personal safety of individuals and the public order and morals of the community were not threatened by any “cults”.  The existing laws were capable of dealing with any threats to personal safety, public order or morals by the activities of “cults”.  Any legislation proposed for regulating or prohibiting “cults” would, in the opinion of the Bar Association, have a grave impact on the freedoms of thought, conscience, belief and religion and the freedoms of expression, assembly and association, all of which are guaranteed under the Basic Law.

(4)
The Government has since confirmed that it has no immediate plans to legislate against “cults” and the debate has gone into abeyance.

5. Professor Li Shaomin returned to Hong Kong from the United States in August 2001, after he had been deported from the People’s Republic of China upon his having been convicted of national security-related offences before a court in Beijing.  The Hong Kong Government permitted him to land and remain in Hong Kong, where he had held a teaching position with a university.  Such permission was generally welcomed in Hong Kong and considered as a proper decision made in accordance with the “One Country Two Systems” Concept.

6. These show that while the continued application of the Rule of Law has not been without a hitch in the initial years of implementation of the novel and unprecedented Concept of “One Country Two Systems”, the Hong Kong Government together with all who are concerned with the administration of justice in Hong Kong have worked hard to make sure that the Rule of Law will continue to prevail in the new constitutional order of the Special Administrative Region.

Legal Education

7. The first Department of Law enabling Hong Kong residents to receive legal training locally was established at the University of Hong Kong in 1969.  No comprehensive review of legal education has since been undertaken until 2000, when a Steering Committee was set up with representation from the Judiciary, the Department of Justice, the Hong Kong Bar Association, the Law Society of Hong Kong, the University of Hong Kong, the City University of Hong Kong, the Legal Aid Department and the Education and Manpower Bureau for the purpose.

8. The Steering Committee appointed two experts from Australia to conduct the review and also commissioned a manpower survey to facilitate the gauging of the demand for legal personnel over the next decade.  The experts have produced a Report, which is now undergoing territory-wide consultation.  Depending on the results of the consultation, the Steering Committee may go on to appoint another high-powered committee to deliberate on the way forward.

9. Globalization of legal practices; Accession of China to the World Trade Organization; and Public demands for quality and economy in legal services and transparency in self-governance are but a few of the challenges to be met by legal practitioners in Hong Kong.  With the Government agreeing to commit more resources to legal education, Hong Kong will continue to produce lawyers who are well equipped to meet these new challenges and able to provide efficient services to all doing business in Hong Kong and China.

Professional Practice

10. (1)
Hong Kong has a split legal profession.  Barristers practise on solicitors’ referrals and do not have direct access to lay clients.  The Bar requires its members to devote whole-heartedly to their work as barristers by ensuring that their practice is always their main occupation.  Besides appearing in Court as advocates, barristers also render specialist legal opinions on more difficult questions of law and procedure in their fields of specialization.

(2)
Solicitors have direct access to lay clients.  Unlike barristers, they do not practise only as advocates and do just litigation-related work.

(3)
Barristers have rights of audience in all Courts in Hong Kong, while solicitors can appear in Tribunals, Magistracies and District Court.  In the higher Courts, solicitors can appear when the Court sits in Chambers and in uncontested companies winding-up cases.

(4)
Solicitors have asked for an extension of rights of audience in the higher courts to those of them who are accredited to possess the requisite advocacy skills.  The Bar is concerned that such a new measure, if introduced, will deter quality young men and women from joining its ranks simply because there seems apparently nothing to gain by becoming barristers.

(5)
In the meantime, jurisdictional limit of the District Court over civil matters has since November 2000 been increased from HK$120,000 to HK$600,000.  As a result, solicitors now have rights of audience in respect of civil causes of action much more substantial than before.  The Bar Association and Law Society have agreed on data to be collected over a period of 12-18 months at the District Court so as to ascertain how much solicitors are exercising this increased right of audience before the subject of an extension of general rights of audience will be revisited.

11. Taking into account China’s accession to WTO and the expected demand on dispute resolution services, the Secretary for Justice, with the concurrence of both the Bar and the Law Society, will want to further promote Hong Kong as a dispute resolution centre.  Given the legal infrastructure, efficient and trusted legal services practitioners have been offering and its strategic geographical location, Hong Kong hopes to attract more Chinese and international enterprises to its shores.

12. To further enhance the efficiency of legal services and accessibility of the Courts, the Chief Justice has appointed a Committee to make proposals for civil procedure reforms not unlike what were pursued in England and Wales under Lord Woolf.  This Committee is due to publish an Interim Report and Consultation Paper before the end of 2001.  The legal profession looks forward to making its contribution to improving the civil litigation process so that the system can better serve consumers of legal services in Hong Kong.
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